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AMERICAN TELEPHONE AND TELEGRAPH COMPANY, 

Petitioner, 
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FEDERAL COMMUNICATIONS COMMISSION 
and THE UNITED STATES OF AMERICA, 
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COMMONWEALTH OF PENNSYLVANIA, et al., 
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ON REVIEW FROM THE 
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FEDERAL COMMUNICATIONS COMMISSION 
and THE UNITED STATES OF AMERICA 

STATEMENT OF ISSUE PRESENTED 
Whether the Conunission acted lawfully in rejecting 
a proposed tariff increase designed to raise the carrier o 
rate of return above the level which the Commission had prescrib- 
ed after a full hearing pursuant to the applicable statute. 




2 


COUNTERSTATEMENT 

American Telephone and Telegraph Company seeks 
review of an order of the Federal Communications Commission 
which rejected an interstate rate increase proposal on grounds 
that the Commission's prior prescription of a rate of re- 
turn for the telephone company barred increases that were 
designed to produce a rate of return higher than the pre- 
scribed level. American Telephone and Telegraph Company , 

FCC 75-253, released March 6, 1975 (A. 1-28). The Commissior. s 
order is not yet reported. This Court has jurisdiction 
pursuant to 47 U.S.C. 402 (a) and 28 U.S.C. 2341-2352. 

The relevant background information for this case 
is not complex. It will be discussed briefly in tnree 
parts: the regulatory framework, AT&T's 1975 tariff filing, 

and the Commission's prior prescription. 

I. Regulatory Framework 

In erracting Sections 20 3-205 of the Communications 
Act, 47 U.S.C. §§203-205, Congress established a specific 
statutory scheme for dealing with revisions in charges for 
common carrier Services.1/ American Telep hone and Telegraph 
Company v. FCC , 487 F.2d 864, 880 (2d Cir. 1973). The 
general rule is that revisions are initiated by carners, 

1/ The té xts of thés~e statutes are reproduced in the addendum 
to the petitioner's brief. 





pursuant to Section 203, and the Commission may deal with 
them only within the limitations imposed by these statutes. 

The Commission may institute hearings into th 2 iawfulness 
of the proposed charges, and, pending the hearing, suspend 
the effectiveness of the charges up to 90 days. If the 
hearings are not completed within that time, the new charges 
go into effeet by operation of law. The carrier may be 
ordered to keep an account of the increases it collects 
after the new charges become effective. 

At thd’ end of the hearings, the Commission may 
order refund of any amount of the increase which it finds 
to be unjustified. 47 U.S.C. §204. In adaitien, if the 
Commission finds a charge to be unlawful, it is authorized 
"to determine and prescribe" what will be a just and rea- 
sonable charge (or a maximum or minimum charge, or maxi- 
mum and minimum charges) to be followed thereafter. 47 U.S.C. 
§205(a). A prescription binds the carrier to the prescribed 
charge. 

Thus, the regulatory framework in which this case 
arose permits carriers to initiate rate chan^es unless there 
has been a prior prescription. If there has been a prescription, 
however, the carrier "shall not thereafter publish, demand, or 
collect any charge other than the charge prescribed. ..." 

47 U.S.C. §205(a). He may nc ralieved of that obligation and 



revise his charges "only with prior Commission permission." 
American Telephone and Telegraph Company v. FCC, 487 F.2d 


at 874. Sae also 47 U.S.C. §408. 

II. AT & T 1 s 1975 Tariff Filing 

On January 3, 1975, AT&T filed proposed tariff 
revisions v/hich would have increased the company' s inter- 
state revenues by approximately $717 million a year and 
would have produced an overall rate of return of 10.5 to 
11 percent on AT&T's interstate investment. (A. 1, 20, 

22, 30, 51.) AT£T acknowledged in its filing and in an 
accompanying letter to the Commission chairman that the level 
of earnings it sought was beyond that which the Commission 
had found to be reasonable in its "rate-of-return decisior." 
in Docket No. 19129.1/ (A. 19, 49-50.) But AT&T asserted 

that changes in financial and economic conditions since 
the rate of return decision made the rate increases neccs- 
sary. (A. 19-22, 48-66.) In the letter to the chairman, 

AT&T concluded: 

These economic and financial circumstances 
now require an interstate earnings level of 
10.5 to 11 per cent on investment, in order 
to sustain the financial integrity of the Bell 
System and to permit the attraction of neces- 
sary debt and equity Capital under prevailing 


17 American Telephone and Telegrap h Co mpany (Docket 
T9129, Phase I), 38 FCC 2d 213 (1972), recon. denicd, 
42 FCC 2d 293 (1973). ("Phase I order.*1 
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conditions in the money markets. Accordingly, 
we are today filing rates designed to pro- 
duce interstate earnings within that range. 

(A. 20.) 1/ 

Despite its recognition that the Commission in 
its recent order had allowed rates which were designed to 
produce earnings only as high as 8.5 per cent, Al &T neither 
asked the Commission to modify its rate of return decision 
nor sought permission to file rates designed to produce a 
higher return. Instead, it apparently expected the Commission 
to disregard its" own prior rate of return prescription and 
to treat the tariff proposal as a routine filing under 
Section 203 of the Communications Act. 

A number of parties filed responsive pleadings, 
many of them asking variously that the Commission reject, 
cancel or suspend the tariff. (A. ln.l; 5-8.) Six separate 
petitions urged the Commission to reject the proposea re- 
visions on groundt; that they were designed to raise AT&T s 

l7 at&T also recited increases in operating expenses in 
3"ustification of its tariff. (A. 18, 19; Br., pp.8-9.) 
However, expenses are not included in the rate of return 
calculation. See , e. g ., Phillips, The Economics of Regu - 
lation , pp. 128-32 (1969). If AT&T had merely sought rate 
increases to bring its rate of return back to the prcscribed 
level because increased expenses had eroded earnings, the 
Commission would have been unable to reject on the theory 
that is attacked here. For purposes of this case, the in¬ 
creases in operating expenses are not a relevant consi- 
deration. 



6 


rate of return beyond the level prescribed in the Phase I 
order. V In its Reply to these pleadings, AT&T made expli- 
cit what had been apparent in its filing: AT&T did not 
regard the Phase I order as a prescription, it was not seek- 
ing a modtfication of that order or permission to file rate 
increases, and it expeqted the Commissioh to treat its filing 
as a carrier-initiated rate increase which was to go into 
effect by operation of law. (A. 418-32.) 

The Cqmmission released its order rejecting AT&T's 
tariff fxling on March 6, 1975.2_/ The Commission interpreted 
its own Phase I order as a prescription of ATfirT's rate of 
return at 8.5 per cent. It analyzed the Phase I proceeding 
this way: 

This action by the Commission was taken after 
a full evidentiary hearing, during which ex- 
tensive evidence and exhibits were presented by 
Bell and other parties. Based upon this 

j7 Ad Hoc Telecommunications Committee (representing Beth- 
Tehem Steel Corp., Chrysler Corp., Monsanto, Olin Corp. and 
Westinghouse Corp.), Petition to Reject Tariff Filing (A. 
110-19); Aerospace Industries Association of America, Petition 
to Reject or Suspend Rate Increases (A. 137-64); American 
Newspaper Publishers Association, Petition to Cancel or, 
in the Alternative, Suspend and Investigate, and Petition 
to Reject (A. 283-201); Associated Press, Petition to Cancel 
or, in the Alternative, Suspend and Investigate (A. 303-16); 
Comr.iodity News Service, Petition to Cancel or, in the Al¬ 
ternative, Suspend and Investigate (A. 317-26); and United 
Press International, Petition for Rejection or, in the 
Alternative, Suspension of Tariff Schedules (A. 381-88). 

2/ The Commission had announced its action by news re- 
Tease on Fehruary 27, five days in advance of the proposed 
March 4 effective date of the new rates. (A. 474'.) 



7 


extensive record, the Commission determined the 
prevailing cost of debt and equity for Bell, 
and established the appropriate rate of return 
required to cover those costs. This action was 
a.properly determined prescription of Bell's 
rate of return. The effect of this action was 
to bar Bell from filing any rate revisions designed 
to increase its overall rate of return above the 
8.5% level without obtaining the Commission's 
approval to increase this level by demonstrating 
that the level was no longer adequate. 

(A. 9. Footnotes omitted.) 

The Commission made clear that it had not pre- 

scribed a specific rate structure. AT&T-, it said, was 

free to alter its rate structure so long as it did not 

increase its overall earnings level above 8.5 per cent. But, 

the Commission said, the filing of any tariff designed to 

produce a rate of return in excess of 8.5 per cent "is prima 

facie unlawful." Because the present filing was designed 

to produce a rate of return of 10.5 to 11 per cent, it had 

to be rejected. (A. 10-11.) 

The Commission recognized that changes had taken 
place in the econcmy since its adoption of the Phase I order 
and that continuea declines in AT&T's earnings could im- 
pact Bell's ability to serve the public interest." Thus, 
it treated AT&T's filing in part as a request for modifi- 
cation of the prescription and concluded that some modifi- 
cation Wcis in order. Pointing out that AT&T's evidence of 
increases in its embedded cost of debt was uncontested and 
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taking official not: ce of changes in the company's capital 

structure, the Conunission modified its prescription to 

take those changes into account: 

We thus conclude that the just, fair and 
reasonable rate of return for Bell, under 
present conditions, is 8.74%. ... 

(A. 11.) The Conunission permitted AT&T to adjust rates 

accordingly to produce approximately $365 million more a 

year.l/ The Ccmmission also initiated an evidentiary hearing 

into the appropriate levels for AT&T's cost of equity and 

overall rate of return, to be conducted on an expedited 

basis and to be completed within nine months. (A. 11 & n.15.) 

Thus, although the Commission rejected AT&T's 

unlawful tariff filing, it (1) granted more than half the 

increase in revenues that was souqht; (2) granted that relief 

without suspenuion; (3) placed the rate of return question in 

hearing aqain in light of chanqed circumstances; and 

(4) ordered the hearing expedited. 2/ 


77—atTt— on March 7 filed revisions to produce additional 
revenues of $365 million a year, effective on March 9. Thus, 
sinco March 9, AT&T has been collecting aporoximately $1 million 
a day more than it would have gotten until June 4 lf the 
Commission had suspended its tariff the full 90 days permitted 

by statute. 


2/ Several petitions for reconsideration or clarification 
Kave been filed with the Commission, but they do not raise 
the same questions that are presented in A^&T^ petition 
for review. 
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III. Commission^ Prior Pr escription 

The Commission relied upon its order at the end 
of Phase I of Docket No. 19129, in which it had prescribed 
a rate of return of 8.5 per cent. AT&T , 38 FCC 2d 213. The 
Commission instituted Docket No. 19129 in 1971 to investi- 
gate the lawfulness of an earlier tariff filing. AT&T had 
filed revisions on November 20, 1970, which were designed to 
increase the company's interstate earnings by $545 million 
a year and produce a rate of return of 9.5 per cent. AT&T, 

27 FCC 2d 151, 152-53 (1971). 

ø 

Upon consideration of the size of the prcposed 
increase, the Commission by letter dated January 12, 1971, 
asked AT&T to postpone the effective date of the tariff re¬ 
visions pending hearings. The Commission stated that its 
action was taken partly on the basis of its 1967 decision 
finding that AT&T's allowable rate of return was within the 
range of 7 to 7.5 per cent, as compared with the 9.5 per cent 
the company was now seekirg. In view cf certam changes in 
circumstances since the 1967 decision, however, the Commis¬ 
sion suggested that AT&T consider filing new tariff 
revisions which would produce additional interstate earnings 
"not to exceed $250 million."l/ AT&T agreed to the Commission's 

Letter from Chairman Dean Burch to AT&T, January 12, 

T971. 
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proposal, postponing the effective date of its rate revi- 
sions and filing new increases of $250 million.1/ 27 FCC 

2d 151, 153-55. 

The Commission then instituted Docket No. 19129, r 
pursuant to Sections 201 (b), 202 (a), 204, 205 and 403 of 
the Act, to investigate the lawfulness of the tariff revi- 
sions, and suspended the newly filed rates for five days 
with an accounting order. The issues included whether 
the Commission should prescribe charges, and, i f so, 

"what charges should be prescribed." The investigation 

ø 

was to proceed in two phases: The rate of return was uhe 
prime issue for Phase I, and other issues bearing on AT&T's 
revenue requirements went into Phase II. The Commission 
made clear that its Phase I decision might result in 
"rate adjustments" before the resolution of Phase II issues. 

27 FCC 2d 149; 27 FCC 2d 151, 156-57., ''61-62.2/ 

17 Letter "from D.E. Emerson, AT&T vice president, to Chairman 
Burch, January 13, 1971. In this letter, AT&T strongly urged 
a two-phase investigation, suggesting that the rate of return 
be decided first and that new rates be authorized at the 
end of the first phase: 

In complying with your request, we are doing so 
on the premise that the expedited hearings will . 
put the rate of return issue first, and that 
upon determination of this issue by the Commis¬ 
sion, appropriate rates will be made effective. 


2/ The Commission's limited resources required that an in- 
vestigation of this scope proceed in phases., At one point 
in Docket No. 19129, the Commission voted to abandon 

(Footnote cont 1 d on following page.) 
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At the close of hearings, the presiding hearing 
examiner concluded in his Initial Decision that the "fair 
and reasonable" range of interstate earnings for AT&T 
between 7.9 and 8.8 per cent, and "current economic condi- 
tiOns justify a rate of return of 8.25% within that range." 

41 FCC 2d 389, 449. 1_/ 

The Commission released its final decision on Phase 

I on November 22, 1972. The Commission's order departed 

somewhat from the examiner's conclusions (38 FCC 2d at 245.): 

[W]e are of the opinion and so conclude that 
the fair rate of return to Bell on its inter¬ 
state and foreign communication Services is 
8.5%. We consider that this return is the 
minimum required by Bell to enable it to at- 
tract Capital at a reasonable cost and to main- 
tain the credit of Bell; and to assure con- 
tinued, adequate and safe interstate and foreign 
communications service to the public and to 
provide for necessary expansion to meet future 
requirements. 

(Footnote cont'd from preceding page.) 

Phase II of the investigation because it concluded that 
it did not have sufficient resources or adequate staff to 
develop a meaningful record. AT&T , 32 FCC 2d 691 (1971). 

At the urging of many parties and with new budget allocations, 
the Commission reconsidered and reactivated the Phase II 
investigation. AT&T , 33 FCC 2d 269 (1972). 

1/ In response to requests by the parties that he also pre- 
scribe a specific revenue figure for AT&T, the examiner 
stated: 

[T]he Examiner has determined to limit the Ordering 
Clause hereof to the prescription of a fair over¬ 
all rate of return for Bell System, leaving the prc- 
cedural complexities involved in prescribing inter- 
mediate rate relief for Bell System, or possible 
adjustments for the ratepayers, entirely to the wis- 
dom of the Commission in the light of the developments, 
present and future. 


u 



41 FCC 2d at 448. 
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The Commission also adopted "an appropriate range 
of return by which to measure the reasonableness of Bell's 
future earnings and revenue requirements." If the company 
were able, "through improved efficiency or productivity 
gains," to increase its earnings within a reasonable range 
above 8.5 per cent, the Commission said, "we should con- 
sider such increased earnings to be acceptable without 
regulatory action on our part." Accordingly, the Commis¬ 
sion stated, "we shall specify a range of 8.5-9.0% as the 
range of reasonableness for the earnings of Bell on its 
interstate operations at the tariff rates we are allowing 
Bell to file herein. This is done with the understanding 
that an earned rate of return within this 8.5-9.0% range 
at these tariff rates would be considered by us to be rea¬ 
sonable." 38 FCC 2d at 245. 

AT&T was permitted to file rates designed to 
produce $145 million in additional net earnings. At the 
same time, the Commission cancelled AT&T's original tariff 
filing of November 20, 1970, which had been predicated on 
a rate of return of 9.5 per cent. 38 FCC 2d at 251. In 
total effect, the Commission declared null and void the 
original $545 million increase, and permitted AT&T to in¬ 
crease its rates by $395 million ( i.e. , the $250 million 
increase granted pending the Phase I hearings and the $145 
million permitted as a result of Phase I.) 


É 
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Several parties filed petitions for roconsideration. 
AT&T, for example, argued that the rate of return was too 
low; others, that it was too high; and still others, that the 
Commission should not have permitted any rate increases until 
it had resolved all the Phase II issues as well. The Commis¬ 
sion denied all the petitions and refused to change its 
"prescription of 8.5-9.0% as the range of reasonableness.' 

42 FCC 2d at 300. 

In response to arguments by the Common Carrier 

Bureau Trial Staff, which attacked the specific rate sche- 

dule filed bv AT&T, the Commission made clear that it had 

presoribed a rate of return rather than a specif ic rate schedule 

In our decision of November 22, 1972 we authorczed 
rates which, as of the time of filing, would pro- 
duce a return of 8.5% - the lower part of the 
8.5-9.0% range of reasonableness prescribed by the 
Decision.... [W]e believe that the rates actually 
filed meet that objective in a reasonable manner 
and in fact, actual interstate operating results 
realizcd since that filing tend to confirm this 
judgment. But to the extent that the Trial 
Staff's argument is to the effect that the filed 
rates must, under any and all circumstances, 
produce no more than 8.5%, we cannot agree. 
for clearly, no revised interstate message toll 
rate schedule can lay claim to such exactitude.... 
This, of course, was not the reason for our 
prescription of 8.5-9.0% as the range of rea- . 
sonableness. Essentially, that range is intended 
as our criteria for measuring the reasonableness 
of AT&T's interstate rates and earnings and the 
need for adjustment therein. Assuming, there- 
fore, that AT&T's rates were reasonably designed 
to strike a going level of earnings of 8.5% - - 
and we believe this to be a reasonable assumption 
our Decision does not prohibit earnings up to 
9.0%. 


42 FCC 2d at 199-300. 




Thus, the Commission made clear that, while 
it had not prescrioed a specific rate schedule, it had 
prescribed a range of reasonableness for AT&T's rate of 
return. Rates "reasonably designed" to produce earnings 
within that range were acceptable; those designed to pro¬ 
duce higher returns were in violation of the prescription 
and would be rejeeted, just as the Nov. 30, 1970, filing 
was cancelled. 

* * * 

The Phase I decision is now before the District 
of Columbia Circuit for review. Ralph Nader ^t al . v. 

FCC and U.S. , Nos. 73-1045, 73-2051. In light of the pen- 
dency of that case and the fact that one of the issues there 
is whether the Commission prescribed rates in its Phase I 
order, the Commission sought by motion to have this case 
transferred to that Court. The Commission's premise for 
seeking transfer was that AT&T's petition in this Court 
raised two issues: (1) whether the Commission has authority 
under the Communications Act to prescribe a rate of return 
with future binding effect, so as to permit it to rejeet 
tariff filings which seek to raise the rate of return above 
the prescribed level; and (2) assumina the Commission has 
such authority, whether its Phase I order WuS a lawful 
prescription of AT&T's rate of return. 
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In oral argument on the transfer motion be fore 
a panel of this Court on April 1, 1975, AT&T denied that 
the second issue was present in this case. In response to 
persistent questions from the bench, counsel for AT&T 
stated that the only issue was the Commission' authority, 
and that AT&T had no disagreement with the Commission as 
to the Phase I order.1/ The Court denied the Motion to 
Transfer without prejudice. Order, April 15, 1975. 


I 


1/ The Court can verify this account of the proceeding by 
listening to tape recordings. See also AT&T s Response in 
Dpposition to Motion to Transfer; Intervenor.USITA•s Response 
in Opposition to Motion to Transfer. 
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SUMMARY OF THE ARGUMENT 

When the Commission has exercised its prescriptive 
power under Section 205 of the Communications Act, a car- 
rier is no longer at liberty to initiate rate changes uni- 
laterally in a manner v/hich would abrogate the prescription. 
Instead, it must seek permission from the Commission before 
filing tariffs that are inconsistent with the prescription. 

47 U.S.C. §§205 (a) , 408. See, e^. , Permian Basin Area Rate 
Casns , 390 U.S. 747, 777-84 (1968); AT&T v. FCC, 487 
F.2d at 874, 880/ 

A rate-making agency has wide discretion in de- 
termining how to exercise its powers. IIo particular method 
of rate regulation is so sanctified as to make other rea- 
sonabie nethods un%awful. Thus, under its authority to 
prescribe charges pursuant to Section 205, the Commission is 
not required to limit itself to prescribing specific rate 
schedules, but may adopt other reasonable means to the same 
end, so long as the statutory standards are satisfied. Permian 
Basin Area Rate Cases , 390 U.S. at 767-7 7. C_f. .federal Pow ¬ 
er Commission v. Texaco, Inc ., 417 U.S. 380 (1974); Wiscon - 
sin v. Federal Power Commission, 373 U.S. 294 (1963); Federal 
Power Commission v. Hope Natural Gas Co ., 320 U.S. 591 (1944). 

In particular, the Supreme Court has approved the 
two-step approach to ratemaking, in which the agency first 
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prescribes a rate of return and requires interim rate 
adjustments before resolving other issues. Federal Powe r 
Commission v. Tennessee Gas Transmission Co ., 371 U.S. 145 
(1962); Federal Power Commission v. Natural Gas Pipeline _ C o., 
315 U.S. 575 (1941). This procedure is precisely what the 
Commission adopted in Docket No. 19129, prescnbing a rate 
of return at the end of Phase I and leaving other issues for 

later resolution. 

This approach to rate regulation is particularly 
appropriate in view of the overwhelming task of regulating 
the telephone industry and AT&T in particular. AT&T does 
business in all 50 states and internationally. Its tariffs 
cover literai.y hundreds of different types of Services and 
equipment, and even within the Services there are different 
rat'? based on such factors as time of day, whether operator 
assistance is required, and the like. As an example, AT & T's 
private line tariff alone contains literally thousands of 
rates. Tariff FCC No. 260 (Private Line Services ). ?he 
message toll service (MTS) and wide area telephone service 
(WATS) tariffs are ~xmilarly complex. See Tariffs FCC 
Nos. 263 (MTS) and 259 (WATS). If the Commission is to carry 
out effectively its functions under Sections 203-205 of the 
Act, it must have the flexibility to adopt such procedures 






as the two-phase approach to ratemaking, so that a rate of 
return may be prescribed relatively promptly. Compare 
Area Rate Proceeding (Docket No. AR61-1), 34 FPC 159, 

174-80 (1965), aff 1 d sub nom . Permian Basin Area Rate 
Cases , 390 U.S. 747. 

The Comrnission fully complied with the require- 
ments of Section 205 (a) in prescribing the rate of return. 

It accorded AT&T a full hearing, found that a rate of return 
of 8.5 per cent would be fair and reasonable, specified a 
range of reasonableness within which the company ’ s earnmg; 
would be considered reasonable under rates designed to pro- 
duce an 8.5 per cent rate of return, and permitted AT&T to 
file an appropriate rate schedule. See AT&T v. FCC, 46, r.2a 
at 874. In addition, the Comrnission rejected as "null and 
void" the tariff filing it was considering in the hearing 
because it was designed to prcduce a rate of return that 

could not be found just and reasonable. 

AT&T 1 s subsequent attempt co abrogate the prescrip- 
tion unilaterally by filing rates designed to produce a rate 
of return above the prescribed level, without seeking the 
Comrnission's permission or a modification of the prescnp- 
tion, was unlawful under Sections 205 and 408, and the Com- 
mission properly rejected the filir.g. 



ARGUMENT 


The Commission does not disagree with AT&T's 

general position that the "statutory scheme" of the 

Communications Act calls for oarrier initiated rates and 

limits the Commission's authority for dealing with rate 

changes. Compare Pet. Br./ pp. 15-28, with Resp. Br., 

pp. 2-4 AT&T v. FCCl, 506 F.2d 612 (2d Cir. 1974). Nor 

does the Commission claim that its rejection of the tariff 

ir this case was based on a prior prescription of specific 

rates. Rather, £he Commission's justification for the 

rejection was its prior prescription of a rate of return 

on the basis of which AT&T was authorized to file rates 

designed to meet the prescribed level of earnings. AT&T 

denies that a rate of return can be prescribed or that the 

Commission's action in Phase I amounted to a prescription. 

THE COMMISSION ACTED WITH IN ITS STATUTORY AUTHORITY 
IN REJECTING AT&T'S TARIFF PROPOSAL, WHICH WAS 
DESIGNED TO PRODUCE A RATE OF RETURN ABOVE THE 
LEVEL PRESCRIBED BY THE COMMISSION PURSUANT TO 
SECTION 205 (a) OF THE COMMUNICATIONS AC T . 

When a regulatory agency, pursuant to explicit 


1/ Indeed, AT&T appears reluctant even to concede that 
a"~prescription order under Section .-05 alters the scheme 
of carrier initiated rates. ("The only statutory basis 
upon which the Commission may even arguably prevent a 
carrier from initiating rate changes is set forth in Section 
205 of the Communications Act." Pet. Br., p. 28 .emphasis 
added).) The binding effect of a prescription, however, 
is no longer open to serious challenge. Permian Basin 
Area Rate Cases, 390 U.S. 747. See A T&T v. FCC, 487 F*2d 

864^ We do not take AT&T's reluctance as a serious argument 
against the binding effect of a lawful prescription. 
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statutory authority, prescribes just and reasonable rates, 
"these become the only lawful rates and so remain until 
the further order of the [agency]." United States v. 
Corrick, 298 U.S. 426 (1936); Arizona Grocery Co. v. 


Atchison , Tope)a and Santa Fe Ry. Co. , 284 U.S. 370 (1932). 

As the Supreme Court said in Arizona Grocery : 

When under [its mandate to prescribe] the 

Commission declarcs a specific rate 

to be the reasonable and lawful rate 

for the future, it speaks as the legislature, 

and its pronouncement has the force of 

a statute. 

* 

284 U.S. dt 386. See also Perrr.ian Basin Area Rate Cases , 

39C U.S. at 777-80, where, in construing a statute similar 

_!/ 

to Section 205, the Court held; 

ø 

Nothing in §5 (a) imposes limitations of 
time upon the effectiveness of rate 
determinations issued under it; rather, 
the section provides that rates held to 
be just and reasonable are "to be thereafter 
observed . . . ." 


It it it it 

We are, in the absence of compelling evidence 
that such was Congress' intcntion, unwilling 
to prohibit administrative action imperative 
for the achievement of an agency's ultimate 
purposes. We have found no such evidence 
here, and therefore hold that the Commission 
may under §5 and 16 restrict filings under 
§4(d) of propcsed rates higher than those 
determined by the Commission to be just and 
reasonable. 


1/ Section 5(a) of the Natural Gas Act, 15 U.S.C. §717d(a), 
lTke Section 205 (a) of the Communications Act, authorizes 
the agency to prescribe just and reasonable rates. Section 
4 (d) , 15 U.S.C. §717»- (d) , like Section 203 of the 

Communications Act, authorizes carriers to initiate rate chanqes. 
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A carrier under a prescription is not without 

recourse. He may seek permission from the agency to file 

new rat.es or petition the agency to modify its prescription. 

See AT&T v. FCC, 487 F.2d at 874. If he shows sufficient 

basis for the relief he seeks, it must be assumed that the 

_ 1 / 

agency will grant it. In any event, the agency's action 
(or unreasonable inaction) on the request would be reviewable. 
47 U.S.C. §402(a); 28 U.S.C. §2341 et seg ; 5 U.S.C. §706(1). 

In the meantime, however, a tariff filing which 
seeks to abrogate a valid prescription is unlawful on its 
face, and the proper disposition is rejection. See United 
Gas Pipe Line Co. v. Mobile Gas Service Corp. , 350 U.S. 332 
(1956); Associated Press v. FCC, 448 F.2d 1095 (D.C. Cir. 

1971) ("a tariff will be rejected if it is unlawful without 

prior agency approval, and approval has not been obtained ); 
Municipal Light Boards v. F.P.C. , 450 F.2d 1341 (D.C. Cir. 
1971) (rejection is appropriate for "a filing that patently 


~T7 In this case, the Commission granted substantial relief 
on the basis of AT&T's showing of changed circumstances. 

It modified the rate of return prescription to refleet an 
increase in the cost of debt, and it placed the rate of 
return in an expedited hearing. (A. 11, 12.) AT&T apparently 
choso to stand on principle and challenge the Commission's 
power to prescribe a rate of return with binding effect; 
its own failure to scek permission to file new rates 
cannot create equities for AT&T when the Commission correctly 
rejeets the unlawful filing. 


ra 
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_ 1 / 

is either deficient in form or a substant.ive nullity"). 

A. The Commission's Broad Discretion % 

Choose the Met^d for Carrying out 
jts Prescriptive Power Permitf It 
to Prescribe Rates of Rerurn. 

Section 205 (a), like similar statutes of other , 
regulatory agencies, authorizes the Commission to prescribe 
just, fair and reasonable charges and practices, but it 
does not specify the means by which that regulatory 
prescription is to be attained." Federal Power Commission 
v. Texaco, Inc. ,* 417 U.S. 380, 387 (1974) . Instead, the 
courts have held repeatedly that rate-making agencies have 
broc.d discretion in choosing the method for prescribing 
rates. In Wisconsin v. r.P. C. , 373 U.S. 294 (1963), for 
example, the Supreme Court affirmed the Power Commission’s 
decision to experiment with area rate making under a s^atute 
that appeared literaily to call for individual company 


1/ AT&T's reliance on this Ccurt's decision in AT&T v. 

FCC, 487 F.2d 664 (the "special permission" decision), is 
miifplaced. In that case, the Court struck down a Commission 
policy of roquiring c^rriers to obtain special permission before 
filing tariff increases during the pendency of certain 
proceedings. The Court held that policy to be tantamount to 
a prescription without the requisite hearing or findings. 

This, the Court said, would frustrate the "precise statutory 
scherne" established by Congress. 487 F.2d at 876. The 
Commission in that case did'not base its action on a prior 
prescription after full hearing and the requisite statutory 
findings, as it does here. In fact, it explicitly denied that 
any prescription was involved. 487 F.2d at 874 & n.20. The 
Court also contrasted the Commission’s action in that case with 
the Power Commission’s refusal to accept tariff changes in 
the Permian Basin Area Rates Cases after a valid prescription 
had been made"! Ibis Court recently rejected anothei attempt 
by AT&T to invoke the "special permission" case in support 
of a proposition it did not advance. See AT&T v. I CC , 

503 F.2d 612, 617-18. 
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cost-of-service regOation. Ihe Court stated: 

fT]o declare ihat a particular method 
of rate regu’- L ion is so sanctified as 
to make it big.^y nn' Ikely that any other 
method cou ' A be sr t ned would bc wholly 
out of kee >. wit i -is Court's consistent 
and clearly urti ">ted approach to the 
Commission's powe- to ~egulate fates. 

It has repeatedly been rtated that no 
single method need Lo followed by the 
Commission in consioering the justness 
and reasonableness of rates .... 

373 U.S. at 309 (citations omitted). This was consistent 

with a line of Supreme Coart decisions holding that "[u]nder 

the statutory standard of 'just and reasonable' it is the 

ø 

result reached not the method employed which is controlling." 
Federal Power Commission v. Hope Natural Gas Co ., 320 
U.S. 591, 602 (1944) . 

In the landmark Permlan Basin Area Rate Cases, 
the Supreme Court gave its final approval to the Power 
Commission's choice of the area rate "method" of regulating 
natural gas companies. The Court relied upon both the statute 
dealing specifically with the prescriptive power and the 
general statute authorizing the Commission "to perform any 
and all acts, and to prescribe . . . such orders, rules, 
and regulations as it may find necessary or appropri»^ ^ to 

JV 

carry out the provisions" of the Act. In language that 
bears directly on the present controversy, the Court stated: 

1/ Ihe prescrlption statute is Section 5 (a), and the general 
powers statute is Section 16, 15 U.S.C. §717o.Footnote 1 p.20 

supra . 



This Court has repeatedly held that 
the width of administrative authority 
must be measured in part by the purpose 
for which it was conferred .... 

Surely the Commission's broad responsi- 
bilities therefore demand a generous 
eonstruction of its statutory authority. 

Such a eonstruction •'nsistent witn the 

view of administrati. te making uniformly 
taken by this Court a Court has said 

that the "legislat. uiscretion implied in 
the rate making power necessarily extends 
to the entire legislative process, embracing 
the method used in reaching the legislative 
determination as well as that determination 
itself." .... It follow;» that rate-making 
agencies are not bound to the service of 
any single regulatory formula; they are 
permitted, unless their statutory authority 
otherwise plainly indicates, "to make the 
pragmatic adjustments which may be called 
for by particular circumstances." . . . 

We are unwilling, in the circumstances now 
presented, to depart from these principies. 

Ihe Commission has asserted, and the history 
of producer regulation has confirned, that 
the ultimate achievement of the Commission's 
regulatory purposes may easily depend upon 
the contrivance of more expeditious 
administrative methods . . . . We cannot, 
in these circumstances, conclude that 
Congress has given authority inadequate 
to achieve with rearonable effectiveness 
the purposes for which it has acted. 

390 U.S. at 776-77 (citations and footnotes omitted). 

We have quoted extensivly from the Permian Basin 

decision because of the striking similarities between that 

case and the one now before this Court. In both cases, 
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an agency attempted to deal in a practical manner with 

_J_/ 

an overwhelming rate-making problem. 

In both cases also, the method chosen by the 
Commission was attacked as inconsistent with the terms of 
the governing statutes. Yet, the FCC like the FPC was 
merely exercising its broad discretion to choose the method 
for carrying out its undisputed statutory obligation to 
prescribe rates. We submit that the Permian Basin decision 

requires affirmance of the Commission's action here. 

0 

The Supreme Court also has held specifically that 

rate-making agencies have discretion to conduct their 

proceedings in phases, adjusting rates at the end of a rate 

of return phase before deciding other questions. Foderal 

Power Commission v. Tennessee Gas Transmission Co. , 371 

U.S. 145 (1962); Feaeral Power Commission v. Natural Gas 

-- v 

Pipeline Co ., 315 U.S. 575 (1941). Ihe Tennessee G as Co, 

Court found that the "two-step" approach to rate prescription, 


1/ Compars the Commission's decision at one point to abandon 
Its Docket No. 19129 proceeding for lack of sufficient 
resources, 32 FCC 2d 691, with the Supreme Court's acknowledg- 
ment of the practical impossibility of dealing with gas 
rates on an individual company basis, 390 U.S. at 757 n.13. 

The FCC does not deal with nuir.erous companies; its administrative 
burden arises from the complexity of voluminous rate schedules 
covering numerous routes and Services. As a practical matter, 
interim rate of return regulation appears to be a means 
of coping with the FCC's rate-making responsibilities. 

See p. 17 , supra. 





in which the issue of a fair rate of return was decided 
first witli binding effect, "was not only entirely appropriate 
but in the best tradition of effective administrative 


practice." 371 U.S. at 155. 

This Commission's decision to proceed in two 

phases in Docket No. 19129 similarly was effective 

administrative practice." This approach was urged by AT&T, 

amonq others. Letter from D.E. Emerson to Chairman Dean 

_ 1 / ^ 
Burch, p.10 , n.l , supra . Determination of a just and 

reasonable rate*of return insures that the carrier will not 

be deprived of the funds it needs to continue to provide 

service and make necessary improvements. At the same time, 

it protects the consumer from overreaching. Finally, it 

permits the agency to make a decision within a reasonable 

time period that goes far toward satisfying its obligation 

to insure just, fair and reasonable rates. 


1/ AT&T had suggestcd a similar procedure at least once 
be fore, in the Commission : s lengthy Private I- i ne _ J latg.. 
Cases, 34 FCC 217 (1963), a f f 1 d sub non.. Wilson i Company., 
inc.~v. U.S. and FCC, 335 F.2d 788 (7th Cir. 1964). AT&T 
urged the Commission in that case to limit itself to 
determining the company's rate of return and tevenue 
requirement, leaving the complexities of specific rates 
to the carrier. 34 FCC 2d at 228. The Commission in tl it 
case declined to leave the specific rates to AT&T. 
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To be sure, Section 205 makes no specific mention 

J,/ 

of rate of return, just as Section 5(a)of the Natural Gas 

Act makes no mention of area rates. But the Commission's action 

was consistent with the provisions and purposes of Section 

205; and, like the Power Commission, the FCC finds additional 

support in a general statute authorizing it to perform 

"any and all acts . . . not inconsistent with this Act, as 

mav be necessarv in the execution of its functions." 47 

V 

U.S.C. S154 (i) (emphasis added). Cf. GTE Service Corporation 
v. FCC, 474 F.2d 724 (2d Cir. 1973). 


1/ Rate of return is an esser.tial element of all rate 
regulation, however, and a rate-making agency clearly 
has the authority to decide what rate of return will be 
permitted. See generaily, Trebing and Howard, Rate of 
Return under Regulation ( 969 ) . 

2/ The argument of Intervenor USITA that prescription of 
a ~rate of return is a "practical impossibility" ignores 
the status that has existed since the Commission issued 
its Phase I order. AT&T had no difficulty filing a rate 
schedule designed to produce 8.5 per cent, and the Commission 
is unaware of any substantial departures from the prescribed 
return. The Commission ronceded that rate of return 
prescriptions lack the "exactitude" of specific rates. 42 
FCC 2d at 300. But that does not diminish the practical 
value of a device which carries out the Commission s 
regulatory obligation while permitting the carricr to 
have maximum flexibility in dctermining his rate schedule. 
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B. The Commission's Phase I Order 

Was A Lawful and Proper Exercise _1/ 

Of Its Authority Under Section 205. 

In designating AT&r's 1970 tariff filing for 

hearing in Docket No. 19129, the Commission recited Section 

205 as authority for the proceeding and designated the 

following among the issues: 

1. What are the revenue requirements of 
the Bell Syseem Companies applicable to 
their interstate and foreign communications 
Services and the basis upon which such 
revenue requirements are to be determined, 
including: 

* * * 

B. The fair rate of return required by 

the Bell System on the amounts of net 

investment .... 

* * * 

6. Whether the Commission should prescribe 
just and reasonable charges or maximum 

or minimum or maximum an minimum charqes 
to be hcreafter followed with respect 
to message toll telephone service, and, 
if so, what charges should be prescnbed. 


1/ The Commission respectfully submits that this issue 
xs not properly before the Court. AT&1 1 s argument in 
opposition to the Commission's Motion to Transfer (see pp. 
14-15, supra ), in which it urged that the sole issue in 
the case was the Commission's authority to prescribe a 
rate of return with binding effect, waived any fight to 
argue on the merits that other issues also are involvea. 

The Commission believes that its Phase I prescription 
order can withstand the closest judicial scrutmy; bu 
it urges the Court not to permit AT&T to take contradictory 
positions on the basic question of what is before this 
Court for veview. Because the parties will have bnered 
this case fully and made oral arguments by June 11, the 
Commission will not renew its motion to transfer. 
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27 FCC 2d at 161, 162. The Commission held extensive 
hearings in Phase I, devoted primarily to the rate of return. 
In its order it concluded that the "fair rate of return" 
for AT&T was 8.5 per cent, and that the range of 8.5 to 
9 per cent was the "range of reasonableness" for AT&T's 
earnings. 38 FCC 2d .. 24 5. It rejected as "null and void" 
the 1970 tariff filin-j, which sought a return that was beyond 
the range of reasonableness. 38 FCC 2d at 251. And it 
permitted AT&T to file its own schedule of rates reasonably 

ø 

designed to produce a return of 8.5 per cent. 38 FCC 2d at 
251, 42 FCC 2d at 300. 

The rates AT&T was authorized to file were 
calculated to produce $145 million a year, on the basis 
of AT&T's current plant investment and cost with the 8.5 
per cent return applied. AT&T was authorized to file for 
an increase of that size and no more. Thus, as the Commission 
had stated in its designation order, AT&T was permitted to 
adjust its rates at the end of Phase I in accordance with 
the prescribed rate of return. 27 FCC 2d at 157. 

The essential elements of a prescription order 
are a full opportunity for hearing and a finding that the 
rates prescribed are just and reasonable. AT&T v. FCC , 487 
F.2d at 874, quoting AT&T v. FCC, 449 F.2d 439, 450 (2d Cir. 
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1971). See also National Association of Motor Bus Owneis 

v. F^C, 460 F.2d 561, 563 (2d Cir. 1972). AT&T clearly 

had a full opportunity for hearing in Phase I, and we do 

not understand it to deny the adequacy of the evidence to 

support the findings. Similarly, the Commission made the 

requisite findings that the prescribed rate of return was 

fair and reasonable and that 8.5 to 9.0 per cent was a lange 

JL/ 

of reasonableness. No more is required under the statute 
or applicable case law. 

AT&T argues, however, that the Commission's Phase 
I order was inconsistent with a prescription theory because 
it also ordered an accounting with a view toward refund 
of any amounts subscquently found unjustified. It cites the 
Arizona Grocery case for the proposition that there can be 


1/ Fair and reasonable surely is an adequate substitute 
for just and reasonable. As this Court has recentLy stated 
in two cases involving the same parties as this one, 

"[T]o determine whether rates have been prescribed the actual 
impact of agency action and not its form is decisive." AT&T 
v. FCC , 487 F.2d at 874 , quoting AT&T v. FCC, 449 F.2d at 
451 & n.12. See also Moss v. CAB, 430 F.2c 891 (D.C. Cir. 
1970), where the Court held that, contrary to the agency's 
view, a prescription had occurred. In any event, the 
concept of a fair rate of return is fundamental to rate 
regulation. Ihe Commission's finding is thus consistent with 
a line of cases, extending from the beginnings of rate 
regulation in this country. E.g., Federal Power Conmission 
v. Natural Gas Pipeline Co . , "3T5~U.S. 579> Bluefield Water 
Works v. Public Service Commission , 262 U.S. 668, 690 (1923); 
Smyth v. Ames , 169 U.sT 4 66, 54 7 0-898) . 


no refund orders as to "agency-made" rates. 284 U.S. 
at 386, 390. Ihis argument ignores the distinction between 
prescribing specific rates and level of earnings. Here, 
the earnings level was prescribed while the specific rates 
were 'carrier made" (A. 10 n.14), so that any unjustness, 

unreasonableness or discrimination may lawfully result 
in refund orders. Phase II continues, and these questions 
may not be resolved finally until the Commission completes 
the entire docket. What the Commission prescribed was the 
rate of return, and only that prescription has binding effect 

jy 

on AT&T. 

Finally, AT&T's argument that the Phase 1 order 
had no binding effect requires the conclusion that the entire 
proceeding was a nullity. Days of hearings, volumes of 
evidence and t.ranscripts, two oral arguments b*efore the 
Commission—all' would be reduced to a meaningless exercise 
which could be set aside the next day by a "carrier~initiated" 


1/ AT&T's recitation of the Power Commission's policy 
toward rate of return findings (Pet. Br., pp. 39-40 n. 55) 
is not persuasive. The Pv wer Commission may have no 
regulatory objective that v;ould be servea by issuing 
binding rate of return prescriptions, just as the FCC has 
no regulatory purpose for area rate making. Moreover, 
the Power Commission's policy does not suggest that a 
contrary policy would be unlawful. 
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rate filing pursuant to Section 203. Sections 205 and 408 
of the Communications Act explicitly preclude any such 
frustration of regulatory action by the Commission. As 
Judge Learned Hand said more than 30 years ago in resolving 
a similar argument in an important Commission case, "It 
would be futi le after the expenditure of so much time and labor 
to hold that the proceedings were only advisory and concluded 
nobody . . . National Broadcasting Company v. United 

States, 47 F. Supp. 940, 945 (S.D.N.Y. 1942), aff'd , 319 
U.S. 190 (1943)/ 


CONCLUSION 

Ihe Commission's rejection of AT&T's 1975 tariff filing 
was a proper exercise of its discreticn under the regulatory 
scheme for common carriers. AT&T's filing, which sought 
unilaterally to abrogate a valid and lawful prescription of 
a rate of return for the company, was unlawful on its face 
and was properly rejected. 
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